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MEMORANDUM OPINION AND ORDER

SHIRA A. SCHEINDLIN, District Judge.

This litigation involves two movies about a dodgeball competition in which a team of misfits
or underdogs are pitted against a stronger team of bullies. Plaintiffs allege that defendants
infringed the copyright of their 2001 screenplay Dodgeball: The Movie through production
and distribution of Dodgeball: A True Underdog Story, a movie released by defendants in
June 2004. The Court has already decided three motions for summary judgment in this
case.!"! Familiarity with those opinions is presumed® The jury trial in this case is scheduled
to begin on July 30, 2007. Various letter briefs were exchanged in lieu of formal motions in
limine. The Court ruled on most of those motions at a conference on April 17, 2007. Two
issues remain outstanding. First, defendants seek to preclude plaintiffs from proceeding on
the theory of striking similarity of the works on the ground that no striking similarity exists as
a matter of law. Second, even if striking similarity remains in the case, defendants seek to
preclude the testimony of plaintiffs' expert, Professor Ken Dancyger, as improper expert
witness testimony under Federal Rule of Evidence 702.5! The Court treats these issues as:
(1) a motion for summary judgment by defendants on striking similarity; and (2) a Daubert



motion to preclude expert testimony under Rule 702. For the reasons discussed below, both
motions are granted.

I. LEGAL STANDARD
A. Summary Judgment

Summary judgment is appropriate if the record "show([s] that there is no genuine issue as to
any material fact and that the moving party is entitled to judgment as a matter of law."™ An
issue of fact is genuine "'if the evidence is such that a reasonable jury could return a verdict
for the nonmoving party." A fact is material when it " might affect the outcome of the suit
under the governing law."®

The movant has the burden of demonstrating that no genuine issue of material fact exists."!
In turn, to defeat a motion for summary judgment, the non-moving party must raise a
genuine issue of material fact that does ""not rely on conclusory allegations or
unsubstantiated speculation."® To do so, it must do more than show that there is a
"“metaphysical doubt as to the material facts."™ In determining whether a genuine issue of
material fact exists, the court must construe the evidence in the light most favorable to the
non-moving party and draw all justifiable inferences in that party's favor.['”

B. Copyright Infringement

1. In General

To prevail on a claim of copyright infringement, a plaintiff must establish "(1) ownership of a
valid copyright, and (2) copying of constituent elements of the work that are original."""" |
have already ruled that ownership is not an issue in this case.'? To satisfy the second
element of an infringement claim, "a plaintiff must show both that his work was “actually
copied' and that the portion copied amounts to an ‘improper or unlawful appropriation.""3

Because direct evidence is seldom available to prove "actual copying," a plaintiff may fulfill
this requirement with indirect evidence, "including access to the copyrighted work,
similarities that are probative of copying between the works, and expert testimony."!4l
"There is an inverse relationship between access and probative similarity such that the
stronger the proof of similarity, the less the proof of access is required." "It is only after
actual copying is established that one claiming infringement then proceeds to demonstrate
that the copying was improper or unlawful by showing that the second work bears
“substantial similarity' to protected expression in the earlier work."""®

2. Striking Similarity

In certain limited situations a plaintiff need not prove access at all, because "the similarities
between [the two works] are so extensive and striking as, without more, both to justify an
inference of copying and to prove improper appropriation."l'" "*[Slimilarity may be regarded



as "striking" even if somewhat less than verbatim.™ """ Common errors at times may supply
the requisite proof, if sufficiently distinctive." "IThe finder of fact must "apply logic and
experience to determine if copying is the only realistic basis for the similarities at hand."?"!

Summary judgment often has been granted in favor of defendants on the issue of striking
similarity.?"! "An expert cannot create an issue of fact by rendering an opinion on similarity
as to works that no rational jury could find to be strikingly similar."®?%

C. Admission of Expert Testimony

The proponent of expert evidence must establish admissibility under Rule 104(a) of the
Federal Rules of Evidence by a preponderance of the proof.*® Rule 702 of the Federal
Rules of Evidence states the following requirements for the admission of expert testimony:

If scientific, technical, or other specialized knowledge will assist the trier of fact to
understand the evidence or to determine a fact in issue, a witness qualified as an expert by
knowledge, skill, experience, training, or education, may testify thereto in the form of an
opinion or otherwise, if (1) the testimony is based upon sufficient facts or data, (2) the
testimony is the product of reliable principles and methods, and (3) the witness has applied
the principles and methods reliably to the facts of the case.*

Under Rule 702 and Daubert v. Merrell Dow Pharmaceuticals, Inc., the trial judge must
determine whether the proposed testimony "both rests on a reliable foundation and is
relevant to the task at hand."?' A district court must act as "a gatekeeper to exclude invalid
and unreliable expert testimony."[?°!

Expert testimony may not usurp the role of the court in determining the applicable law.?"!
Although an expert "may opine on an issue of fact," an expert "may not give testimony
stating ultimate legal conclusions based on those facts."?®! Expert testimony is inadmissible
when it addresses "lay matters which [the trier of fact] is capable of understanding and
deciding without the expert's help."?”

In addition, Rule 403 states that relevant evidence "may be excluded if its probative value is
substantially outweighed by the danger of unfair prejudice, confusion of the issues, or
misleading the jury."®® "Expert evidence can be both powerful and quite misleading
because of the difficulty in evaluating it. Because of this risk, the judge in weighing possible
prejudice against' probative force under Rule 403 . . . exercises more control over experts
than over lay witnesses."?"!

[ll. DISCUSSION
A. Striking Similarity

After comparing plaintiffs' screenplay with defendants' movie, | find that no reasonable juror
could find the two works so strikingly similar as to justify an inference of copying and
preclude the possibility of independent creation.®? Although various similarities do exist, as



the Court held in its prior summary judgment opinion, there are sufficient dissimilarities that
foreclose a finding of striking similarity.

For example, although dodgeball is the central sport in both works, the sport is not
presented and used in the same manner. In the Screenplay, dodgeball is the a major sport
in the town, and the main characters grew up aspiring to be good dodgeball players.
Indeed, dodgeball was a major subject of rivalry since childhood between the main
character, Matt, and Mitch. In the Movie, by contrast, the characters stumble upon adult
dodgeball through a sports magazine that highlights obscure sports. Neither the main
character, Peter, nor his rival, White, had ever played dodgeball before, nor was it ever a
subject of their rivalry until they enter the tournament.

Moreover, the main character's love interest in the Screenplay shifts from one person, the
cheerleader, to another, the coach's sister Sam, whereas in the Movie, the main character's
love interest remains constant on Kate, the lawyer who is hired by the rival gym to foreclose
the mortgage on Average Joe's gym. Even on a more abstract level, in the Screenplay,
Matt's main motivation was to win the affection of Jessica away from Mitch, the stereotypical
popular high school jock with his cheerleader girlfriend; saving his friend's mother's bar was
secondary. In the Movie, however, there was never any competition on Peter's part to win
the affection of Kate from White, because Kate was repulsed by White. Rather, Peter's sole
purpose was to keep his gym from being taken over by the corporate Globo Gym.

The common error that is highlighted by plaintiffs to demonstrate striking similarity, namely
the reference to dodgeball's ancient roots in China, is not sufficiently distinctive to overcome
these differences. Indeed, this "common error" has also appeared in another work, an
episode of the comedy show South Park.

Given even these few examples of differences between the works and the absence of
sufficiently distinctive common errors, | conclude that no rational juror could find that the
works are so similar as to preclude coincidence and independent creation. Thus, in order to
establish copying, plaintiffs must proceed under a theory of access and probative
similarities.

B. Expert Testimony

1. Plaintiffs' Expert

Plaintiffs' expert, Ken Dancyger, opined on striking similarity in an expert report and expert
rebuttal report. Because striking similarity is no longer an issue in the case, Dancyger's
testimony on striking similarity is unnecessary, as is defendants' experts' testimony on this
issue.

To the extent Dancyger's report can be read as opining on probative similarities, his
testimony must be excluded because it fails to meet the standard set forth in Rule 702 and
Daubert. | conclude that expert testimony as to probative similarities is unnecessary and will



not aid the jury. These are not highly technical works. The jury is capable of recognizing and
understanding the similarities between the works without the help of an expert. The jury can
review the two works and decide for itself whether there are similarities that are probative of
copying and how probative of copying those similarities are in light of plaintiffs' proof of
access. Accordingly, neither Dancyger nor either of defendants' two experts, Dr. Mark Rose
and Lisa Lieberman Doctor, may testify as to the probative similarities of the works.

To the extent Dancyger's report can be read as opining on the issue of substantial similarity,
his testimony must be excluded because he is not competent to testify as to that issue. At
his deposition, Dancyger admitted to not knowing the difference between expression and
ideas as those terms apply to copyright law. He also admitted to not knowing what the term
scenes a faire means in terms of copyright law and that the first time he had heard the term
was when he read defendants' experts' reports. Indeed, counsel for plaintiff essentially
conceded at the April 17, 2007 hearing that Dancyger had intended to opine only on the
issue of striking similarity.?

However, defendants' motion in limine letters seeking to remove striking similarity from the
case and thus preclude plaintiffs' expert were in actuality a very late summary judgment
motion, submitted well after the close of discovery. Defendants had filed a summary
judgment motion many months ago, which did not raise the issue of striking similarity.
Plaintiffs had good reason to believe that defendants had chosen not to seek summary
judgment on the issue of striking similarity. Likewise, despite the objection that defendants
lodged at that time, the Court did not preclude plaintiffs' expert because the Court did not
need to consider that testimony to decide the motion. As a result, plaintiffs could reasonably
have concluded that their expert, who had opined on the issue of striking similarity and had
not been precluded, would be able to testify on that issue.

Based on defendants' eleventh-hour motion, however, plaintiffs' expert has been precluded
from testifying on striking similarity, which plaintiffs may have felt eliminated the need to
present an expert on substantial similarity to the jury. Now that his testimony has been
precluded in its entirety, it would be unfair to preclude plaintiffs from having an opportunity
to present an expert witness on the issue of substantial similarity. As a result, | am
reopening expert discovery for the limited purpose of permitting plaintiffs to present a
competent expert witness on the issue of substantial similarity. If plaintiffs opt to take
advantage of this opportunity, they must identify an expert witness within two weeks of the
date of this Opinion. That expert shall submit his or her report on or before four weeks after
the date of this Opinion. The deposition of plaintiffs' expert shall take place within six weeks
of the date of this Opinion. At the close of that limited discovery, defendants will, of course,
be permitted to raise any Rule 702 and Daubert challenges to plaintiffs' new expert witness.

2. Defendants' Experts

Plaintiffs challenge defendants' planned use of two experts at trial. At the April 17 hearing,
counsel for defendants represented to the Court that the testimony of the two experts would



not be duplicative or cumulative.B4 After having reviewed both the Rose and Doctor reports,
however, | conclude that there was substantial overlap between the reports and there is
absolutely no need for both experts to testify. As a result, Lisa Lieberman Doctor's report is
excluded and she is precluded from testifying at trial. Defendants are limited to the report
and testimony of Rose.

As discussed above, Rose will not be permitted to testify as to striking or probative
similarity. Additionally, to the extent Rose's report and testimony addresses the chronology
and evolution of defendants' script, | find that testimony should also be precluded under
Rule 702.5% Just as with probative similarities, the jury is capable of ascertaining which
elements were or were not in prior drafts of defendants' work at various points in time based
on the drafts themselves, without the help of an expert. Thus, Rose's testimony will be
permitted only on the issue of substantial similarity.

[V. CONCLUSION

For the reasons set forth above, defendants' motions for summary judgment on striking
similarity and to preclude plaintiffs' expert are granted.

SO ORDERED.
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