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IN THE UNITED STATES DISTRICT COURT 

FOR THE CENTRAL DISTRICT OF CALIFORNIA 

DOUBLE LIFE PRODUCTIONS, INC., 
a California corporation,     
 
 Petitioner,   
 
  vs.  
 
WRITERS GUILD OF AMERICA, 
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DAVID E. CALLAHAM, an 
individual; and JITTERY DOG 
PRODUCTIONS, INC., a California 
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Real Parties in Interest. 
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TO: THE HONORABLE DOLLY M. GEE, TO THE CLERK OF HER 

COURT, AND TO ALL INTERESTED PARTIES: 

Pursuant to Federal Rule of Civil Procedure (“F.R.C.P.”) 65, Local Rules 7-

11, 7-19, 7-20 and 65-1 et seq., and this Court’s procedural rule 6,  Petitioner 

Double Life Productions, Inc. (“Petitioner”) respectfully brings this ex parte 

application for a temporary restraining order and order to show cause regarding a 

preliminary injunction prohibiting respondent Writers Guild of America, West, 

Inc. (“WGA”) and real parties in interest David E. Callaham (“Callaham”) and his 

loan-out company Jittery Dog Productions, Inc. (“Jittery Dog”) from prosecuting a 

WGA arbitration that is scheduled to take place on January 31, 2014.   

This WGA arbitration concerns whether Mr. Callaham is entitled to certain 

“bonus” sequel writing payments with respect to the motion picture Expendables 2, 

even though Mr. Callaham did not provide any writing services whatsoever 

concerning Expendables 2.  

As discussed below, Petitioner discovered Callaham’s underlying fraud in 

2013 and promptly notified the WGA shortly thereafter. The parties then engaged 

in substantive settlement discussions for several months. When the parties could 

not come to a resolution, Petitioner then filed this verified petition in the Los 

Angeles County Superior Court on December 24, 2013.  Petitioner is respectfully 

requesting three (3) types of relief: a writ of mandate, a writ of prohibition and a 
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writ of review against the WGA and Callaham/Jittery Dog. A hearing before the 

Los Angeles County Superior Court (Judge James Chalfant) was scheduled to take 

place on March 27, 2014, while the actual hearing regarding the merits of the 

petition to stay the WGA arbitration was scheduled to take place on May 9, 2014.  

However, the WGA removed this action on January 9, 2014, even though this is 

not a traditional labor dispute between a union and an employer.  

Petitioner’s request for a writ of mandate seeks an Order commanding the 

WGA to investigate its own member (real party in interest David Callaham) for his 

fraudulent conduct with respect to a 2009 WGA screen credit arbitration pertaining 

to the motion picture The Expendables.  Petitioner recently discovered this fraud 

and informed the WGA about it.  Yet, contrary to its own rules and regulations, 

Petitioner refuses to investigate its own member for the blatant fraud he committed 

and also refuses to review the 2009 WGA screen credit arbitration proceeding.   

Mr. Callaham privately conceded the script for The Expendables was 

“nothing like what [Mr. Callaham] wrote” because it is “FUCKING AWFUL” and 

that “if [he] get[s] sole credit like I am asking for . . . it would be A MIRACLE.” 

Yet, Mr. Callaham largely “prevailed” in the 2009 WGA screen credit arbitration 

and was granted separated rights. Petitioner was not a party to the 2009 WGA 

screen credit arbitration.  In any event, it is these separated rights which form the 

basis of the current pending WGA arbitration pertaining to Expendables 2. The 
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WGA and Callaham/Jittery Dog are contending that the Expendables 2 is a sequel 

to The Expendables and accordingly, since Callaham/Jittery Dog have separated 

rights, they are entitled to a sizeable “bonus” sequel payment with respect to the 

motion picture Expendables 2 (even though Callaham/Jittery Dog did not provide 

any writing services whatsoever concerning Expendables 2). 

There is no doubt that Mr. Callaham’s conduct violated numerous and 

explicit provisions of the WGA rules and procedures which clearly mandate that a 

writer cannot request credit for work that he or she has not done: No “member 

shall accept credit which misrepresents the member’s contribution to a picture or 

program.”  (WGA Working Rule ¶15).  WGA Working Rule ¶1 states that “A 

VIOLATION [BY A MEMBER] OF ANY WORKING RULE SHALL BE 

CONSIDERED GROUNDS FOR DISCIPLINARY ACTION.” 

Yet, the WGA is paying lip service to its own explicit rules and regulations 

and continues to refuse to investigate (let alone discipline) Callaham for his 

egregious and fraudulent conduct that was committed on the WGA itself. WGA 

even admits in the answer it filed on January 17, 2014 that it “has not initiated an 

investigation or disciplined Callaham.” (See Docket #7 pg. 9 ¶49). 

Because of Mr. Callaham’s fraud, he was wrongfully given certain screen 

writing credits for The Expendables he knew he was not entitled to and which now 

forms the basis of the pending WGA arbitration, wherein the WGA and 
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Callaham/Jittery Dog are claiming that he is entitled to certain “bonus” sequel 

writing payments regarding Expendables 2.   

Alternatively, Petitioner is seeking a writ of prohibition preventing the WGA 

and Callaham/Jittery Dog from prosecuting the pending WGA Arbitration 

regarding Expendables 2. Finally, Petitioner is seeking a writ of review or 

certiorari with respect to the 2009 WGA screen credit arbitration and to 

temporarily desist from prosecuting the pending WGA arbitration pertaining to 

Expendables 2. Petitioner cannot avail itself of the WGA’s internal appeal rules 

since the time to file an appeal regarding the 2009 screen credit determination 

expired long ago (well before Mr. Callaham’s fraud was discovered). 

The pending arbitration is being conducted by Writers’ Guild Arbitration 

Panel. The assigned arbitrator is Paul Crost, Esq. Mr. Crost recently denied 

Petitioner’s request for a continuance of the January 31, 2014, arbitration, even for 

a few months. However, Mr. Crost acknowledged that if a Court were to issue an 

Order enjoining the prosecution of the arbitration, he would comply with such an 

Order.  Incidentally, the WGA as a matter of course does not chose an arbitrator 

that has ever ruled against it, and the WGA’s selection of Arbitrator Crost follows 

that trend.   
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Good cause exists to grant this requested emergency ex parte relief based 

upon the verified petition, the attached memorandum of points and authorities as 

well as the Declarations of Charles M. Coate and Trevor Short. 

In short, the pending WGA arbitration should be continued for several 

months until the serious issues of fraud raised in this action are resolved.  

Petitioner is only asking for a brief continuance of the January 31, 2014, arbitration 

to maintain the status quo. Otherwise, the arbitration before the WGA arbitrator 

will be held and an award will likely be issued against Petitioner based upon the 

fraudulently-obtained credit.  Indeed, the WGA indicated that the “writing was on 

the wall” and that it will prevail before Arbitrator Crost.  Such an award may then 

be confirmed by a court. 

Injunctive relief is warranted here. Even if this Court finds that Mr. 

Callaham claimed and was accorded credit that he knew was false and until this 

substance of this petition is determine, it would amount to a Pyrrhic victory -- by 

then it is likely that an adverse arbitration award would likely be turned into a 

judgment against Petitioner.  That would be patently unfair because Petitioner did 

not participate in the 2009 screen credit arbitration and yet if injunctive relief is not 

granted, it is likely that Petitioner will suffer the consequences of a fraudulently-

obtained 2009 screen credit arbitration.  
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Under the circumstances, the “interests of justice” favor granting Petitioner’s 

requested ex parte relief.  The requested application for a temporary restraining 

order enjoining the prosecution of the pending WGA arbitration would maintain 

the status quo until the merits of this petition are determined.   

There should be no substantial prejudice to the WGA and Callaham/Jittery 

Dog if the requested relief were granted and the WGA arbitration enjoined from 

being prosecuted for a few months.  Any alleged “harm” suffered by 

Callaham/Jittery Dog by this brief delay would theoretically be addressed by a 

larger award of interest in favor of Callaham/Jittery Dog.  In other words, if Mr. 

Callaham is truly entitled to the credit that he himself believed he was not, then a 

brief delay in the pending arbitration will presumably be addressed by additional 

penalties and interest in favor of Mr. Callaham.  On the other hand, the denial of 

this application may sanction a fraud and insure that such fraud is compounded by 

subsequent proceedings premised upon the fraudulent award.  

Furthermore, Petitioner is able to meet all of the requirements for the 

issuance of a preliminary injunction, as discussed herein. 

This application and motion is made following the conference of counsel 

pursuant to L.R. 7-3 which took on January 8, 2014. Counsel for the WGA and 

Callaham/Jittery Dog oppose the requested relief and refuse to agree to continue 

Case 2:14-cv-00197-DMG-AJW   Document 8   Filed 01/21/14   Page 7 of 180   Page ID #:134



 

 8

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

the January 31, 2014, arbitration pending resolution of this verified petition.  

Furthermore, Petitioner will provide further notice to opposing counsel of this  

Court’s Initial Standing Order Rule 9, wherein opposing papers must be filed no 

than 3:00 p.m. on the first business day following service.  

 
 

Dated:  January 21, 2014   Respectfully submitted, 
      
 COSTA ABRAMS & COATE LLP 
      

By:    /s/ Charles M. Coate  
___________________ 
Charles M. Coate 
Attorney for Petitioner 
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MEMORANDUM OF POINTS AND AUTHORITIES 
 
I. INTRODUCTION. 
 

Petitioner  Double Life Productions, Inc. (“Petitioner”) respectfully submits 

its memorandum of points and authorities in support of its ex parte application 

(with notice) for a temporary restraining order and order to show cause re: 

preliminary injunction against respondent Writers Guild of America, West, Inc. 

(“WGA”) and real parties in interest David E. Callaham (“Callaham”) and his 

loan-out company Jittery Dog Productions, Inc. (“Jittery Dog”)  This application is 

brought pursuant to Federal Rule of Civil Procedure (“F.R.C.P.”) 65, Central 

District of California Local Rules 7-11, 7-19, 7-20 and 65-1 et seq., this Court’s 

procedural rule number 6 and Initial Standing Order Rule 9. 

Petitioner respectfully requests that the Court issue an emergency stay of a 

pending WGA arbitration pending before Paul Crost, which is scheduled to take 

place on January 31, 2014. Mr. Crost is an arbitrator that was selected by the 

WGA. The WGA as a matter of course does not pick any arbitrator that has ever 

ruled against it. (Declaration of Charles Coate (“Coate Dec.”) ¶9)).  Mr. Crost 

recently denied Petitioner’s request for a brief continuance of the arbitration. Coate 

Dec. ¶¶2 - 7; Exhibits “G” – “L.” At the same hearing, the WGA indicated that 

the “writing was on the wall” and that the WGA will prevail at the January 31, 

2014, arbitration. (Coate Dec. ¶7). In turn, Mr. Crost indicated that an award issued 
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against Petitioner will likely be confirmed into a judgment because an arbitrator’s 

award generally cannot be vacated (even if an arbitrator makes a mistake as to the 

facts or the law).1 (Coate Dec. ¶7).  

Accordingly, “good cause” exists to grant Petitioner’s requested relief.   

Petitioner has met its burden to clearly show that establish that it is likely to 

succeed on the merits, that it is likely to suffer irreparable harm in the absence of 

preliminary relief, that the balance of equities tips in its favor, and that an 

injunction is in the public interest. Indeed, only a temporary restraining order and 

immediate injunction would preserve the status quo and prevent substantial and 

irreparable injury to Petitioner.   

II. NATURE OF ACTION 

In this action, Petitioner is seeking a writ of prohibition commanding the 

WGA to cease prosecuting a pending arbitration filed on behalf of Callaham/Jittery 

Dog against Petitioner and others, as more fully described herein. Petitioner is also 

seeking a writ of mandate commanding the WGA to discipline Callaham for his 

fraudulent conduct committed in a 2009 WGA screen credit arbitration proceeding, 

                                                                 
1 While a party, as a general matter, cannot obtain injunctive relief against non-
parties, a federal court has the power to issue orders in aid of its own jurisdiction, 
28 U.S.C. § 1651(a), and to prevent threatened injury that would impair the Court’s 
ability to grant effective relief in a pending action. West v. Dizon, 2014 U.S. Dist. 
LEXIS 3338 *5 (ED Cal. 2014), citing to Sierra On-Line, Inc. v. Phoenix Software, 
Inc., 739 F.2d 1415, 1422 (9th Cir. 1984); Gon v. First State Ins. Co., 871 F.2d 
863 (9th Cir. 1989). 
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as more fully described herein.2 The WGA claims it is “responsible for 

determining writing credits for feature films . . . - a responsibility with far-reaching 

impact, financial and artistic.”   WGA Working Rule ¶15 states that no “member 

shall accept credit which misrepresents the member’s contribution to a picture or 

program.” In turn, WGA Working Rule ¶1 states that “A VIOLATION [BY A 

MEMBER] OF ANY WORKING RULE SHALL BE CONSIDERED GROUNDS 

FOR DISCIPLINARY ACTION.”  

In this case, Callaham clearly violated these, as well as the other WGA rules 

described below, by falsely claiming that he is entitled to certain writing credit for 

The Expendables in a 2009 WGA screen credit arbitration panel. Despite his own 

stated belief that he was not entitled to the credit that he sought, Callaham 

nevertheless largely “prevailed” in that 2009 arbitration. Now, a few years later, 

Callaham is seeking an unwarranted windfall claiming that is entitled to certain 

“bonus” payments because a sequel to The Expendables was produced. Callaham 

did not work on the sequel at all, yet the WGA and Callaham/Jittery Dog claim 

they are entitled to more than $234,800 with respect to Expendables 2. 

Instead of prosecuting this current arbitration, what the WGA should have 

done instead was investigate its own member (i.e. Callaham) for the fraud that he 

                                                                 
2 There is an actual conflict of interest between the interests of the WGA, on the 
one hand, and Callaham/Jittery Dog, on the other.  Accordingly, Petitioner will file 
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committed back in 2009.  By refusing to do so, the WGA is simply paying lip 

service to its own explicit rules and regulations.  In order to fulfill its stated 

mission, the WGA claims that it is required to ensure that no “member shall accept 

credit which misrepresents the member’s contribution to a picture or program” and 

that the WGA will discipline its own members for violating these rules.   

However, the WGA is simply disregarding its own stated mandate. By 

turning a blind eye to Mr. Callaham’s misconduct, the WGA is sending the wrong 

message to its own members who will be involved in future screen credit disputes. 

In essence, the WGA members now know that they can disregard the WGA’s own 

rules and regulations and can instead advance whatever theory the member 

believes will lead to a positive result during a WGA screen credit arbitration panel. 

The final type of relief that is sought in this petition is a writ of review or 

certiorari against the WGA and Callaham/Jittery Dog regarding the results of a 

2009 WGA screen credit arbitration which Callaham/Jittery Dog largely prevailed 

on (based on Callaham’s fraudulent conduct), as more fully described herein. 

III. COMPLIANCE WITH LOCAL RULE 7-19. 

 
Local Rule 7-19:  The name, address, telephone number and e-mail address 

of counsel for the opposing party:  

 

                                                                                                                                                                                                               

a separate ex parte application seeking the disqualification of opposing counsel 

Case 2:14-cv-00197-DMG-AJW   Document 8   Filed 01/21/14   Page 16 of 180   Page ID #:143



 

 13

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Anthony R. Segall, Esq. 
ROTHNER, SEGALL & GREENSTONE 
510 South Marengo Avenue 
Pasadena, California 91101-3115 
Phone: (626) 796-7555; Fax: (626) 577-0124; E-mail: asegall@rsglabor.com 
 
Katherine S. Christovich, Esq. & Leila B. Azari, Esq. 
WRITERS GUILD OF AMERICA, WEST, INC. 
7000 West Third Street 
Los Angeles, California 90048 
Phone: (323) 782-4521; Fax: (323) 782-4806; E-mail: lazari@wga.org 

 
The reason for the seeking of the ex parte order is discussed herein, along 

with the points and authorities in support thereof. 

Local Rule 7-19.1: Counsel for Petitioner discussed the substance of this ex 

parte application with opposing counsel in early January 2014. Indeed, counsel for 

Petitioner was involved with a teleconference with arbitrator Paul Crost on January 

8, 2014, who denied Petitioner’s request for a brief continuance of the arbitration. 

See Coate Dec. ¶¶2 - 7; Exhibits “G” – “L.” Opposing counsel (Katherine 

Christovich, Esq.) indicated that the WGA and Callaham/Jittery Dog oppose the 

requested relief. See Coate Dec. ¶3, Exhibit “H.” 

IV. FACTUAL AND PROCEDURAL BACKGROUND 

A. The Parties 

Petitioner is a motion picture production company located in Los Angeles.  

See Verified Petition ¶3.  In turn, the WGA is a labor union composed of writers 

                                                                                                                                                                                                               

from representing both WGA and Callaham/Jittery Dog.  
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who write content for television shows and motion pictures. The WGA performs 

and functions as a “quasi-judicial” body and organization.   The WGA controls 

important economic interests and has attained a quasi-public stature in that it is a 

professional society of motion picture writers in the State of California. Verified 

Petition ¶8. 

One of its members is David E. Callaham (“Callaham”).  Mr. Callaham’s 

loan-out company is Jittery Dog Productions, Inc. (“Jittery Dog). (Petition ¶6). Mr. 

Callaham is a writer with some experience in the motion picture industry and he 

primarily writes comic book and science fiction screenplays.  See Declaration of 

Trevor Short (“Short Dec.”) ¶2 and Exhibit “A” attached to the Verified Petition).   

Sylvester Stallone (“Stallone”) is also a member of the WGA.  Besides being 

a world-famous actor, Stallone is also a well-regarded writer. Indeed, Stallone has 

approximately twenty-seven writing credits on various motion picture projects and 

has an Oscar nomination for “best writing and screenplay” for the motion picture 

Rocky. (Verified Petition ¶13). 

B. The WGA Rules & Its Credit Determination Process 

WGA working rule ¶1 states, in part that “A VIOLATION [BY A 

MEMBER] OF ANY WORKING RULE SHALL BE CONSIDERED GROUNDS 

FOR DISCIPLINARY ACTION.” WGA Working Rule ¶2 states that each 

“member shall comply with these Rules in spirit as well as in letter.” WGA 
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Working Rule ¶15 states that no “member shall accept credit which 

misrepresents the member’s contribution to a picture or program.” WGA 

Working Rule ¶16 states, inter alia, that “members shall cooperate fully with the 

Guild Credits Committee in order that all credits shall properly reflect the 

writer’s contribution to the final script.”  (Verified Petition ¶16; see also Short 

Dec. ¶3 Exhibit “B”) 

The WGA’s “primary duty is to represent our members in negotiations with 

film and television producers to ensure the rights of screen, television, and new 

media writers.” Furthermore, according to its website, the WGA is “responsible for 

determining writing credits for feature films, television, and new media programs 

— a responsibility with far-reaching impact, financial and artistic. Writers’ 

livelihoods often depend on the careful and objective determination of credits.” 

(Verified Petition ¶17; see also Short Dec. ¶4).  According to the WGA’s website, 

if an author writes “original material under Guild jurisdiction, the Guild’s 

collective bargaining agreement provides you certain additional rights known as 

Separated Rights. The rights are quite important . . .” (Verified Petition ¶18). 

According to the Preface for the WGA’s “Screen Credits Manual,” the 

“administration of an accurate and equitable system of determining credits is 

therefore one of the most important services the Guild performs for writers. . .”  

(Verified Petition ¶19; Exhibit “C”; see also Short Dec. ¶5).  The Preface to the 
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Screen Credits Manual further explains that the “Guild is asked more than one 

hundred and fifty times a year to assist in the resolution of controversies between 

writers over their credits. Arduous and unpleasant as this chore sometimes is, the 

Guild undertakes it willingly . . . to ensure the validity of credit records on 

which the professional status of writers depends.” (Verified Petition ¶10). 

The Preface then goes on to state that the “guiding principle of this system 

of credit determination is that the writing credits should be a true and accurate 

statement of authorship as determined by the rules of this Manual. . .  The 

importance of credits demands that writers give the process for determining credits 

the closest scrutiny.” (Verified Petition ¶21; see also Short Dec. ¶5).  Paragraph 4 

of the WGA’s Screen Credits Manual states that all “participating writers are 

obligated to cooperate with the Guild . . . in every way required to render a fair and 

timely decision.” (Verified Petition ¶22; see also Short Dec. ¶5).   

The WGA provides for an appellate mechanism concerning credit 

determination arbitrations.  However, that mechanism contains very strict time 

limits and very limited grounds for an appeal.  In this case, the WGA’s appellate 

mechanism does not provide a remedy in a situation such as the present one (i.e. 

where a prevailing writer such as Callaham/Jittery Dog later produces documents 

years later indicating that the prevailing writer actually committed fraud on the 

tribunal during the WGA credit determination arbitration). (Verified Petition ¶23). 

Case 2:14-cv-00197-DMG-AJW   Document 8   Filed 01/21/14   Page 20 of 180   Page ID #:147



 

 17

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

More specifically, ¶7 of the WGA Screen Credits Manual states that within 

 “twenty-four hours of the initial notification of the Arbitration 
Committee’s decision, any of the participating writers may request an 
internal Guild appeal to a Policy Review Board. . . The function of the 
Policy Review Board is to determine whether or not, in the course of 
the credit determination, there has been any serious deviation from the 
policy of the Guild or the procedure as set forth in this Manual. . . 
Only the following are grounds for a participant’s appeal to a Policy 
Review Board: (a) Dereliction of duty on the part of the Arbitration 
Committee or any of its members; (b)  The use of undue influence 
upon the Arbitration Committee or any of its members; (c) The 
misinterpretation, misapplication or violation of Guild policy; or (d) 
Availability of important literary or source material, for valid reasons 
not previously available to the Arbitration Committee. . .” 
 
The Policy Review Board hearing must be held and its decision rendered 

within the 21 business days allowed for the arbitration under the provisions of the 

Minimum Basic Agreement.” (Verified Petition ¶24l see also Short Dec. ¶5). 

In this case, as alleged above, Callaham and/or Jittery Dog violated 

numerous WGA rules, including the WGA’s Working Rule ¶15 which states that 

no “member shall accept credit which misrepresents the member’s contribution to 

a picture or program.” (Verified Petition ¶25; see also Short Dec. ¶6).  However, 

Petitioner only discovered Callaham and/or Jittery Dog’s fraudulent conduct years 

later in 2013 long after the WGA’s stated twenty-one day period to appeal 

referenced above expired. (Verified Petition ¶26; see also Short Dec. ¶7). 

C. The August 2009 WGA Screen Credit Arbitration Re: The 
Expendables & Callaham’s Misrepresentations 

 
Petitioner was involved in the development and production of the motion 
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picture The Expendables, starring Stallone as well as other notable action stars 

including Jet Li, Jason Statham, Arnold Schwarzenegger and Bruce Willis. 

(Verified Petition ¶27; see also Short Dec. ¶8). 

Petitioner is informed and believes that Stallone was primarily responsible 

for writing the script for The Expendables. Petitioner is informed and believes that 

while Stallone was writing the script, he reviewed Callaham’s script entitled 

Barrow and based part of the story for The Expendables on Barrow. Petitioner is 

informed and believes that while he was writing The Expendables, Stallone 

believed that Callaham might receive a shared “Story By” credit for The 

Expendables along with Stallone, but that Stallone should be credited solely with a 

“Screenplay By” credit. (Verified Petition ¶28; see also Short Dec. ¶9). 

Mr. Callaham was paid $250,000 for writing services concerning Barrow 

pursuant to a "Blind Commitment Agreement" originally signed with Warner Bros. 

(see Verified Petition ¶29; see also Short Dec. ¶10). 

Stallone was not only a writer for The Expendables but also a production 

executive and a director of that motion picture.  Accordingly, because Stallone was 

also a production executive, the WGA rules provide for an automatic arbitration 

concerning screen writing credits under these circumstances. This screen writing 

credit arbitration took place in or about August-September 2009. (Verified Petition 

¶30; see also Short Dec. ¶11). During that 2009 arbitration, Callaham represented 
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that he was entitled to sole “Written By” credit for The Expendables.  In other 

words, upon information and belief, Callaham contended that he alone wrote the 

screenplay for The Expendables. As set forth below, these representations and 

Callaham’s position were patently false and confirmed by Callaham’s own written 

words and disclosures that came to light years thereafter. (Verified Petition ¶31). 

Nevertheless, on or about September 22, 2009, the WGA issued its screen 

writing credit determination. Callaham essentially prevailed and Callaham received 

a sole “Story By” credit and received the first position in a “Screenplay By” credit 

that he would share with Stallone with respect to The Expendables.  (Verified 

Petition ¶32; see also Short Dec. ¶13). However, long after Callaham “prevailed” 

with the WGA screen credit arbitration, several August 2009 emails written by 

Callaham surfaced. These emails (which Petitioner is informed and believes were 

not shared by Callaham with the 2009 WGA screen writing credit arbitration 

tribunal) reflect that Callaham in direct violation of WGA Rules accepted credits 

which misrepresented his contribution to The Expendables, and in effect 

committed fraud on the WGA tribunal.  (Verified Petition ¶33).   

For example, in one August 17, 2009, email, Callaham claims that the script 

for The Expendables “IS FUCKING AWFUL. . . I am ASTOUNDED at how bad 

this is. I want you to know that it’s nothing like what I wrote.” (emphasis 

added) (Verified Petition ¶34 Exhibit “D”; see also Short Dec. ¶15). On August 
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18, 2009, Callaham wrote another email to Kyle Harimoto and Dave Kalstein, 

stating the following:  “Put it this way: the idea and very loose structure [of The 

Expendables] is mine. Everything else . . . I plead the fifth.  Or, to put it another 

way, if I get sole credit like I am asking for . . . it would be A MIRACLE.”  This 

email certainly reflects Callaham’s belief about the merits of the position he 

advanced before the WGA  in 2009. (Verified Petition ¶35; Exhibit “E”; see also 

Short Dec. ¶16). 

Petitioner believes that Callaham intentionally withheld these material 

emails, and concealed the limited extent of his contributions to The Expendables  

from the WGA screen writing credit arbitration panel in 2009 and instead 

continued to assert before the arbitral tribunal his patently false assertion that he 

was entitled to sole “Written By” credit for The Expendables. (Verified Petition 

¶36; see also Short Dec. ¶17).   

Callaham’s false representations (i.e. that he wrote most of the shooting 

script for The Expendables) damaged Petitioner who justifiably were forced to rely 

upon on those false representations and pay Callaham/Jittery Dog a “writing credit 

bonus” of $102,250 as a result of the 2009 WGA screen credit arbitration based 

upon Callaham's falsehoods. If Petitioner had been aware of the falsity of the 

above misrepresentations of material fact, or omissions of material fact, then 

Petitioner would not have acted in the manner that it acted. (Verified Petition ¶37). 

Case 2:14-cv-00197-DMG-AJW   Document 8   Filed 01/21/14   Page 24 of 180   Page ID #:151



 

 21

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

Callaham’s withholding of material information from the 2009 WGA screen 

writing credit arbitration panel ultimately unjustly enriched Callaham/Jittery Dog: 

because Callaham (improperly) received a shared “Screenplay By” credit for The 

Expendables.  Furthermore, based on Callaham’s false representations and material 

omissions, Petitioner paid Callaham a credit bonus of over $102,250.  This amount 

should be returned by Callaham/Jittery Dog to Petitioner. (Verified Petition ¶38). 

D. The Sequels & The Pending 2013 WGA Arbitration 

The Expendables was released in the United States on or about August 13, 

2010, and was a popular motion picture with general public.   (Verified Petition 

¶39; see also Short Dec. ¶20). Petitioner was then involved in developing and 

producing a sequel called Expendables 2, which was released in the United States 

on or about August 17, 2012.  The Expendables 2 was also a popular motion 

picture with general public. (Verified Petition ¶40; see also Short Dec. ¶21).  

Because Expendables 2 was produced and released, WGA and Callaham/Jittery 

Dog have now taken the position that they are entitled to receive a “sequel 

payment” even though Callaham/Jittery Dog did not contribute any writing service 

for Expendables 2. (Verified Petition ¶41; Exhibit “F”) 

In this 2013 arbitration before the WGA Arbitration Panel, the WGA and 

Callaham/Jittery Dog have taken the position that Callaham/Jittery Dog have 

“separated rights” in The Expendables.  Accordingly, based on this theory, they 
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claim that Callaham/Jittery Dog is owed the principal amount of $175,000 as a 

“sequel payment” because of Expendables 2, along with substantial interest.3  As 

of July 25, 2013, the WGA and Callaham/Jittery Dog contend they are owed in 

excess of $234,800 as a “sequel payment.”  (Verified Petition ¶42). 

E. Procedural Status 

The WGA Arbitration is scheduled to take place on January 31, 2014. Coate 

Dec. ¶7; Exhibit “L.”  Petitioner discovered Callaham’s fraud in 2013 and 

promptly notified the WGA shortly thereafter. The parties then engaged in 

substantive settlement discussions for several months. When the parties could not 

come to a resolution, Petitioner then filed this verified petition in the Los Angeles 

County Superior Court on December 24, 2013. Coate Dec. ¶1.  Counsel for the 

Petitioner then requested that opposing counsel voluntarily stipulate to a stay of the 

January 31, 2014, WGA arbitration, which was denied.  Coate Dec. ¶2-3; Exhibits 

“G” – “H.” Petitioner then promptly filed a letter brief before the assigned WGA 

arbitrator (Paul Crost, Esq.) requesting a brief continuance of the WGA arbitration, 

and informed the arbitrator that there would be a hearing before the Los Angeles 

County Superior Court in May 2014. Coate Dec. ¶4; Exhibit “I.” Indeed, the Los 

Angeles County Superior Court promptly scheduled a hearing on March 27, 2014, 

and a hearing on the merits pertaining to the petition for writ of prohibition and/or 

                                                                 
3 Expendables 3 is currently in production and is expected to be released in August 
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writ of review or certiorari for May 6, 2041. Coate Dec. ¶-6; Exhibits “J” - “K.” 

A teleconference was held with Mr. Crost on January 8, 2014.  Mr. Crost 

indicated that he would not continue the January 31, 2014, WGA arbitration and 

would only continue the hearing if a Court issued an order compelling him to do 

so.  Coate Dec. ¶7; Exhibit “L.”  During the hearing, counsel for the WGA 

indicated that Petitioner would likely lose the WGA arbitration and said that the 

“writing was on the wall.” Coate Dec. ¶7. In response, Mr. Crost indicated that his 

award was not likely to be overturned since federal and state case law upholds 

arbitrator awards even if the arbitrator makes a mistake as to the facts or the law. 

Coate Dec. ¶7. Thus, based on these comments, Mr. Crost will likely rule against 

Petitioner and that the WGA will then promptly try to confirm that award into a 

judgment against Petitioner. Coate Dec. ¶7. 

Finally, Mr. Crost indicated that he would be on vacation from January 10 – 

25, 2014, and would not respond to issues pertaining to this case until January 26, 

2014.  Coate Dec. ¶8; Exhibit “M.”  

V. PETITIONER IS ENTITLED TO AN IMMEDIATE INJUNCTION 

 A. Applicable Law 

The purpose of injunctive relief is to preserve the rights and relative 

positions of the parties, i.e., the status quo, until a final judgment issues. See U.S. 

                                                                                                                                                                                                               

2014. (Verified Petition ¶43;  see also Short Dec. ¶24). 
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Philips Corp. v. KBC Bank N.V., 590 F.3d 1091, 1094 (9th Cir. 2010) (citing Univ. 

of Tex. v. Camenisch, 451 U.S. 390, 395, 101 S.Ct. 1830, 68 L.Ed.2d 175 (1981)); 

see also F.R.C.P. 65.  In other words, a preliminary injunction is to preserve the 

status quo and prevent irreparable loss of rights prior to judgment. Sierra On-Line 

v. Phoenix Software, 739 F.2d 1415, 1422 (9th Cir. 1984).   

A party seeking injunctive relief must show that (1) it is likely to succeed on 

the merits; (2) it is likely to suffer irreparable harm in the absence of preliminary 

relief; (3) the balance of equities tips in its favor; and (4) that an injunction is in the 

public interest. Winter v. Natural Res. Def. Council, Inc., 555 U.S. 7, 20, 129 S.Ct. 

365, 374, 172 L.Ed.2d 249 (2008).4  

 B. Petitioner Is Likely To Succeed On The Merits Of This Action. 

Black’s Law Dictionary defines the “likelihood-of-success-on-the-merits 

test” rather leniently as “[t]he rule that a litigant who seeks [preliminary relief] 

must show a reasonable probability of success . . .” SEC v. Banc De Binary, Ltd., 

                                                                 
4 A more stringent standard is applied where mandatory, as opposed to prohibitory 
preliminary relief is sought. The Ninth Circuit has noted that although the same 
general principles inform the court’s analysis, “[w]here a party seeks mandatory 
preliminary relief that goes well beyond maintaining the status quo pendente lite, 
courts should be extremely cautious about issuing a preliminary injunction.” 
Martin v. International Olympic Committee, 740 F.2d 670, 675 (9th Cir. 1984).  
But that is not the situation here: in this case Petitioner is requesting narrow 
prohibitory injunctive relief.   
 

Case 2:14-cv-00197-DMG-AJW   Document 8   Filed 01/21/14   Page 28 of 180   Page ID #:155



 

 25

1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

2013 U.S. Dist. LEXIS 111885 *6-7 (D. Nevada 2013), citing to Black’s Law 

Dictionary 1012 (9th ed. 2009).   

In this case, it is likely that Petitioner will succeed on its requested relief. As 

discussed above, Petitioner seeks three (3) types of writs.  One of them is a writ of 

prohibition commanding the WGA to cease prosecuting the pending WGA 

arbitration filed on behalf of Callaham/Jittery Dog. This is intertwined with the 

other relief Petitioner is seeking: i.e. a writ of mandate commanding the WGA to 

discipline Callaham for his fraudulent conduct committed during the 2009 WGA 

screen credit arbitration proceeding, and for an alternate writ of review or 

certiorari against the WGA and Callaham/Jittery Dog regarding the results of a 

2009 WGA screen credit arbitration. 

To reiterate, Petitioner has to establish a “reasonable probability of success” 

in this action.5 In this case, there is substantial likelihood and a “reasonable 

probability” that Petitioner will succeed on the merits of its claims against the 

WGA. The WGA will be hard-pressed to prevail on its apparent argument that it 

does not have to investigate misconduct that is committed by its own members 

during its own internal screen credit arbitration.  

                                                                 
5 See  SEC v. Banc De Binary  2013 U.S. Dist. LEXIS 111885  *6-7 (D. Nevada 
2013); see also Foley v. Wells Fargo Bank 2011 U.S. Dist. LEXIS 72212 *8-9 (D. 
Nevada 2011); Unite Here Health v. Parball Corp., 2013 U.S. Dist. LEXIS 86904 
*8 (D. Nevada 2013).   
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Indeed, it is difficult to examine a clearer case of fraud on the screen credit 

arbitration tribunal based on Callaham’s own written words. Again, in one August 

17, 2009, email, Callaham claims that the script for The Expendables “IS 

FUCKING AWFUL. . . I am ASTOUNDED at how bad this is. I want you to 

know that it’s nothing like what I wrote.” (Verified Petition ¶34 Exhibit “D”; 

see also Short Dec. ¶15).  The next day, Callaham wrote another email stating the 

following:  “Put it this way: the idea and very loose structure [of The Expendables] 

is mine. Everything else . . . I plead the fifth.  Or, to put it another way, if I get sole 

credit like I am asking for . . . it would be A MIRACLE.”   

These emails are shocking. Now that the WGA is aware of these emails and 

the fraud that was committed by its own members, it should have immediately 

launched an investigation into the matter to determine if Mr. Callaham should have 

been disciplined. Yet, it failed to abide by its own clear rules and regulations that 

are identified above and attached to the verified petition. Indeed, in the answer that 

was filed on January 17, 2014, the WGA admits that “the Guild has not initiated an 

investigation or disciplined Callaham.” (Answer, Docket #7, ¶49). 

Accordingly, it certainly appears that Petitioner will prevail on some of the 

relief it is seeking herein.   Finally, it should be pointed out that the Petitioner is 

likely to prevail on at least some of the relief it is seeking because a district court 

has inherent power and discretion to control the cases on its docket in a manner 
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that will promote economy of time and effort for itself, for counsel, and for 

litigants. CMAX, Inc. v. Hall, 300 F.2d 265, 268 (9thCir. 1962). As a general rule, 

this includes the inherent power to stay civil proceedings in the interests of justice. 

Bureerong v. Uvawas, 167 F.R.D. 83, 87 (C.D. Cal. 1996); see also Rivers v. Walt 

Disney Co., 980 F.Supp. 1358, 1360 (C.D. Cal. 1997) [power to grant stay of 

pretrial proceedings is within court’s discretion, and stay is appropriate when it 

serves interests of judicial economy and efficiency]; Association of Irritated 

Residents v. Fred Schakel Dairy, 460 F.Supp.2d 1185, 1193 (E.D. Cal. 2006) [a 

judge has wide discretion to use the inherent power of the federal court to promote 

judicial efficiency and prevent prejudice to the parties in granting or denying a 

motion to stay]. 

For this dispute to proceed in this fashion would be analogous to a court 

awarding punitive damages before liability had been determined. It is not only a 

waste of resources, but also fundamentally unfair. Therefore, this Court should 

exercise its inherent power to stay the pending WGA arbitration pending the 

threshold determinations raised by this action. 

C. Likelihood Of Irreparable Harm 

The second prong that this Court must considered before issuing a 

preliminary injunction is whether the Petitioner will suffer irreparable harm if the 

injunction is not granted.  “Courts generally look at the immediacy of the 
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threatened injury in determining whether to grant preliminary injunctions." 

Privitera v. Cal. Bd. of Med. Quality Assurance, 926 F.2d 890, 897 (9th Cir. 1991). 

A “presently existing actual threat must be shown, although the injury need 

not be certain to occur.”  West v. Dizon, 2014 U.S. Dist. LEXIS 3338 *4 (ED Cal. 

2014), citing to Zenith Radio Corp. v. Hazeltine Research, Inc., 395 U.S. 100, 130-

31, 89 S. Ct. 1562, 23 L. Ed. 2d 129 (1969); FDIC v. Garner, 125 F.3d 1272, 

1279-80 (9th Cir. 1997). 

In this case, Petitioner is likely to suffer irreparable injury absent an 

injunction. As discussed above, the WGA and Callaham/Jittery Dog will likely 

prevail at the pending January 31, 2014, WGA arbitration before Arbitrator Paul 

Crost. (Coate Dec. ¶7).  The WGA as a matter of course does not pick an arbitrator 

that has ever ruled against it and Mr. Crost’s selection by the WGA is no surprise. 

(Coate Dec. ¶7).  During the January 7, 2014, conference before Mr. Crost, the 

WGA indicated that the “writing was on the wall” and that the WGA will prevail at 

the January 31, 2014, arbitration.  In turn, Mr. Crost indicated that an award issued 

against Petitioner will likely be confirmed into a judgment because an arbitrator’s 

award generally cannot be vacated (even if an arbitrator makes a mistake as to the 

facts or the law). (Coate Dec. ¶7). 

Therefore, Petitioner faces enormous, irreparable harm from proceeding in 

the pending WGA arbitration. This arbitration is on a fast track and will likely be 
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decided against Petitioner in less than two weeks – well before this Court would 

have a chance to decide the dispositive issues that could preclude or defeat 

arbitration.  

Petitioner can not avail itself of the WGA’s own internal appeal procedures 

since the time to appeal has expired long ago (well before Callaham’s fraud was 

discovered). (See Verified Petition ¶24; Short Dec. ¶5). Indeed, Petitioner did not 

participate in the 2009 screen credit arbitration process and only discovered it in 

2013. After it discovered the fraud, Petitioner promptly informed the WGA and 

then engaged in substantive settlement discussions. (See Coate Dec. ¶1). 

To allow the WGA arbitration to go forward at this junction is tantamount to 

placing “the cart before the horse.”  The entire predicate of this current WGA 

arbitration rests on the determination of the 2009 WGA screen credit arbitration 

that Callaham was entitled to certain writing credits with respect to The 

Expendables.  Thus, if this Court will agree with Petitioner and grant Petitioner 

some or all of the relief requested in this hearing, Petitioner will be forced to 

participate in a costly and time-consuming WGA arbitration spending thousands of 

dollars to defend itself, money which it likely will not recover from the WGA or 

Callaham/Jittery Dog.  More importantly, Petitioner will likely suffer an adverse 

arbitration award in excess of $230,000 (which will likely be confirmed). At that 
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point, whatever legal recourse Petitioner might have to undo the award based on 

the fundamental issues raised here would be illusory. 

D. The Balance Of Hardships Favors Petitioner 

In each case, a court must balance the competing claims of injury and must 

consider the effect on each party of the granting or withholding of the requested 

relief. Winter v. NRDC, Inc., 555 U.S. 7, 24, quoting Amoco Prod. Co. v. Village of 

Gambell, 480 U.S. 531, 542, 107 S. Ct. 1396, 94 L. Ed. 2d 542 (1987).  Here, there 

is a “likelihood of irreparable injury.” Winter at 21.  

In contrast to the likely substantial harm to Petitioner, the harm to the WGA 

and Callaham/Jittery Dog is minimal: they will just have to stop from prosecuting 

their WGA arbitration for a short period of time.   If injunctive relief were granted, 

there will only be a brief delay on having the merits of their claims resolved with 

respect to the Expendables 2. Issuance of any preliminary injunctive relief would 

not require this Court to significantly interfere with WGA arbitration process 

(rather, that process would simply be continued for a short while). 

E. An Injunction Is In The Public Interest 

The last element requires the Court to consider “whether there exists some 

critical public interest that would be injured by the grant of preliminary relief.” 

Indep. Living Ctr. of S. Cal. v. Maxwell-Jolly, 572 F.3d 644, 659 (9th Cir. 2009) 

(internal citation omitted).  “When the reach of an injunction is narrow, limited 
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only to the parties, and has no impact on non-parties, the public interest will be “at 

most a neutral factor in the analysis” of whether to grant a preliminary injunction. 

Stormans, Inc. v. Selecky, 586 F.3d 1109, 1139 (9th Cir. 2009).   

Here, the Petitioner seeks a narrow temporary restraining order and 

preliminary injunction that affects only the parties to this action. The impact of an 

injunction has little reach beyond the parties and there is little potential for public 

consequences.  If there is any “public interest,” then an injunction would actually 

further it.  Here, the public, and more specifically the members of the WGA, would 

be served here.  The WGA members have a strong interest in accurate and fair 

determinations during the screen credit writing arbitration process.  By granting the 

requested relief, the Court could further this interest by compelling the WGA to 

revisit a particularly egregious example of fraud that was committed on the WGA 

itself.  

F. The Court Should Require At Most A Minimal Bond  

 Under F.R.C.P. 65(c), a court may grant preliminary injunctive relief “only 

if the movant gives security in an amount that the court considers proper to pay the 

costs and damages sustained by any party found to have been wrongfully enjoined 

or restrained.” Nevertheless, district court are invested with discretion as to the 

amount of security required, if any, and may dispense with the filing of a bond if it 
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concludes that there is no realistic likelihood of harm to the defendant/respondent 

from the injunction. Johnson v. Couturier, 572 F.3d 1067, 1086 (9th Cir. 2009). 

Defendants/Respondents bear the burden to establish any damages they are likely 

to suffer and the amount of bond necessary to secure against the wrongful issuance 

of an injunction.  Philips Elecs. N. Am. Corp. v. Hope, 631 F.Supp.2d 705, 724 n. 

14 (MDNC 2009) (citing Doctor’s Assocs., Inc. v. Stuart, 85 F.3d 975, 985 (2nd 

Cir. 1996).  

This is a case where there is no reasonable likelihood of harm to the 

Respondent (WGA) or real parties in interest (Callaham/Jittery Dog). Petitioner 

has shown a strong likelihood of success on the merits. Any harm to be suffered by 

them is purely speculative, especially since Callaham/Jittery Dog admitted in 

writing that he was not entitled to the credit he received for The Expendables. 

 Under these circumstances, a district court need not order security with 

respect to potential economic damages that are “speculative at best.” Interlink Int’l 

Fin. Servs., Inc. v. Block, 145 F.Supp.2d 312, 315 (S.D.N.Y. 2001). There is no 

significant potential for harm to the WGA or Callaham/Jittery Dog arising from the 

issuance of the preliminary injunction. Consequently, the Court should not require 

a bond or at most require only a minimal amount of security. 
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VI. CONCLUSION. 

Based on the foregoing, Petitioner respectfully requests that this Court grant 

its ex parte application and issue a Temporary Restraining Order preventing the 

Writers Guild of America, West, Inc. and real parties in interest David E. Callaham 

and Jittery Dog Productions, Inc. from prosecuting the January 31, 2014, WGA 

arbitration currently pending before Paul Crost, Esq. concerning the issue of 

“bonus” sequel payments relating to The Expendables and Expendables 2. 

Furthermore, the Court should set a hearing on an Order to Show Case re: 

Issuance of a preliminary Injunction granting the following relief pending a final 

adjudication on the merits: 

1. An Order enjoining the WGA and Callaham/Jittery Dog from 

prosecuting the WGA arbitration currently pending before Paul Crost, Esq. 

concerning the issue of “bonus” sequel payments relating to The Expendables and 

Expendables 2. 

 
 

Dated:  January 21, 2014   Respectfully submitted, 
      
 COSTA ABRAMS & COATE LLP 
      

By:    /s/ Charles M. Coate  
___________________ 
Charles M. Coate 
Attorney for Petitioner 
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DECLARATION OF TREVOR SHORT 

 I, TREVOR SHORT, hereby declare as follows:  

 1. I am an officer and authorized representative of Petitioner Double Life 

Productions, Inc. (“Petitioner”). The matters set forth herein are true and correct 

and of my own personal knowledge, and if called upon to testify to these matters, I 

could and would do so competently.   

 2. I am informed and believe that David E. Callaham (“Callaham”) is a 

writer with some minor experience in the motion picture industry and that he 

primarily writes comic book and science fiction screenplays. Attached hereto as 

Exhibit “A” is a printout from IMDB PRO listing Callaham’s experience in the 

motion picture industry.  I am further informed and believe that Callaham’s “loan 

out company” is Jittery Dog Productions, Inc. (“Jittery Dog”). 

3.  The Writers Guild of America, West, Inc. (“WGA”) working rule ¶1 

states, in part that “A VIOLATION [BY A MEMBER] OF ANY WORKING 

RULE SHALL BE CONSIDERED GROUNDS FOR DISCIPLINARY ACTION.” 

WGA Working Rule ¶2 states that each “member shall comply with these Rules in 

spirit as well as in letter.” WGA Working Rule ¶15 states that no “member shall 

accept credit which misrepresents the member’s contribution to a picture or 

program.” WGA Working Rule ¶16 states, inter alia, that “members shall 

cooperate fully with the Guild Credits Committee in order that all credits shall 
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properly reflect the writer’s contribution to the final script.”  Attached hereto as 

Exhibit “B” and incorporated herein is a copy of the WGA’s “Code of Working 

Rules.”  

4. According to its website, the WGA’s “primary duty is to represent our 

members in negotiations with film and television producers to ensure the rights of 

screen, television, and new media writers.” Furthermore, according to its website, 

the WGA is “responsible for determining writing credits for feature films, 

television, and new media programs — a responsibility with far-reaching impact, 

financial and artistic. Writers’ livelihoods often depend on the careful and 

objective determination of credits.”  According to the WGA’s website, if an 

author writes “original material under Guild jurisdiction, the Guild’s collective 

bargaining agreement provides you certain additional rights known as Separated 

Rights. The rights are quite important . . .” 

5. According to the Preface for the WGA’s “Screen Credits Manual,” the 

“administration of an accurate and equitable system of determining credits is 

therefore one of the most important services the Guild performs for writers. . .”  A 

copy of the WGA’s “Screen Credits Manual” is attached hereto as Exhibit “C.” 

The WGA provides for an appellate mechanism concerning credit 

determination arbitrations.  However, that mechanism contains very strict time 

limits and very limited grounds for an appeal.  In this case, the WGA’s appellate 
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mechanism does not provide a remedy in a situation such as the present one (i.e. 

where a prevailing writer such as Callaham/Jittery Dog later produces documents 

years later indicating that the prevailing writer actually committed fraud during the 

WGA credit determination arbitration).  

6. In this case, I am informed and believe that Callaham and/or Jittery 

Dog violated various WGA rules, including the WGA’s Working Rule ¶15 which 

states that no “member shall accept credit which misrepresents the member’s 

contribution to a picture or program.”  

7. However, as discussed in greater detail herein, Petitioner only 

discovered Callaham and/or Jittery Dog’s fraudulent conduct years later in 2013 

after the WGA’s stated twenty-one day period to appeal referenced above expired.  

8. Petitioner is one of the producers of the motion picture The 

Expendables, starring Sylvester Stallone (“Stallone”) as well as other notable 

action stars including Jet Li, Jason Statham, Arnold Schwarzenegger and Bruce 

Willis.  

9. I am informed and believe that Stallone was primarily responsible for 

writing the script for The Expendables. I am further informed and believe that 

while Stallone was writing the script, he reviewed Callaham’s script entitled 

Barrow and based part of the story for The Expendables on Barrow. I am informed 

and believe that while he was writing The Expendables, Stallone believed that 
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Callaham should receive a shared “Story By” credit for The Expendables along 

with Stallone, but that Stallone should be credited solely with a “Screenplay By” 

credit.  

10. I am informed and believe that Callaham was paid $250,000 by 

Warner Bros. for his writing services concerning Barrow.  

11. Stallone was not only a writer for The Expendables but also a 

production executive and a director of that motion picture.  Accordingly, because 

Stallone was also a production executive, I am informed and believe that the WGA 

rules provide for an automatic arbitration concerning screen writing credits under 

these circumstances. I am informed that this screen writing credit arbitration took 

place in or about August-September 2009.  

12. During that 2009 arbitration, I am informed and believe that Callaham 

contended that he was entitled to sole “Written By” credit for The Expendables.  In 

other words, upon information and belief, Callaham contended that he alone wrote 

the screenplay for The Expendables. As set forth below, these allegations and 

Callaham’s position appear to be patently false and confirmed by Callaham’s own 

written words and disclosures that came to light years thereafter.  

13. Nevertheless, on or about September 22, 2009, I am informed and 

believe that the WGA issued its screen writing credit determination. Callaham 

largely prevailed and Callaham received a sole “Story By” credit and received the 
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first position in a “Screenplay By” credit that he would share with Stallone with 

respect to The Expendables.   

14. However, after Callaham largely prevailed with the WGA screen 

credit arbitration, several August 2009 emails written by Callaham surfaced. These 

emails (which I am informed and believe was not shared by Callaham with the 

2009 WGA screen writing credit arbitration tribunal) reflect that Callaham 

committed fraud on the WGA tribunal.  

15. For instance, in one August 17, 2009, email, Callaham claims that the 

script for The Expendables “IS FUCKING AWFUL. . . I am ASTOUNDED at 

how bad this is. I want you to know that it’s nothing like what I wrote.” 

(emphasis added) Attached hereto as Exhibit “D” is a true and correct printout of 

Callaham’s August 17, 2009, email that he wrote to Dave Kalstein and Kyle 

Harimoto confirming this.  

16. On August 18, 2009, Callaham wrote another email to Kyle Harimoto 

and Dave Kalstein, stating the following:  “Put it this way: the idea and very loose 

structure [of The Expendables] is mine. Everything else . . . I plead the fifth.  Or, to 

put it another way, if I get sole credit like I am asking for . . . it would be A 

MIRACLE.” Attached hereto as Exhibit “E” is a true and correct printout of 

Callaham’s August 18, 2009, email reflecting Callaham’s belief about the merits of 

the position he advanced before the WGA.  
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17. I am informed and believe that Callaham intentionally withheld these 

material emails from the WGA screen writing credit arbitration panel in 2009 and 

instead continued with his patently false assertion that he was entitled to sole 

“Written By” credit for The Expendables.  

18. Callaham’s false representations (i.e. that he wrote most of the 

shooting script for The Expendables) damaged Petitioner who justifiably relied on 

those false representations and paid Callaham/Jittery Dog a “writing credit bonus” 

of over $102,250 after Callaham largely prevailed in the 2009 WGA screen credit 

arbitration. If Petitioner had been aware of the falsity of the above 

misrepresentations of material fact, or omissions of material fact, then Petitioner 

would not have acted in the manner that it acted.  

19. Callaham’s withholding of material information from the 2009 WGA 

screen writing credit arbitration panel ultimately unjustly enriched Callaham/Jittery 

Dog: because Callaham (improperly) received a shared “Screenplay By” credit for 

The Expendables. Furthermore, based on Callaham’s false representations and 

material omissions, Petitioner paid Callaham a credit bonus of over $102,250.  

This amount should be returned by Callaham/Jittery Dog to Petitioner.  

20. The Expendables was released in the United States on or about August 

13, 2010, and I believe it was a popular motion picture with general public.    
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21. Petitioner was then involved in producing a sequel called Expendables 

2, which was released in the United States on or about August 17, 2012.  The 

Expendables 2 was also apparently a popular motion picture with general public.  

22. Because Expendables 2 was produced and released, WGA and 

Callaham/Jittery Dog have now taken the position that they are entitled to receive a 

“sequel payment” even though Callaham/Jittery Dog did not contribute any writing 

service for Expendables 2. A true and correct copy of the May 2013 “Notice of 

Claim” filed by the Respondent WGA against the Petitioner and others is attached 

hereto as Exhibit “F.”  

23. In this 2013 arbitration, the WGA and Callaham/Jittery Dog have 

taken the position that Callaham/Jittery Dog have “separated rights” in The 

Expendables.  Accordingly, based on this theory, the WGA and Callaham/Jittery 

Dog have taken the position that Petitioner and others owe Callaham/Jittery Dog 

the principal amount of $175,000 as a “sequel payment” because of Expendables 2, 

along with interest.  As of July 25, 2013, the WGA and Callaham/Jittery Dog 

contend they are owed in excess of $234,800 as a “sequel payment.”   

24. Expendables 3 is currently in production and is expected to be 

released in August 2014.  

25.  Petitioner has been damaged by the conduct of the WGA and 

Callaham/Jittery Dog in that Petitioner wrongfully paid over $102,250 to 
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Callaham/Jittery Dog with respect to The Expendables. Petitioner has been furthe 
2 

damaged by being forced to incur attorney fees and costs in defending itself in th 
3 

4 2013 arbitration brought by the WGA on behalf of Callaham/Jittery Dog wit 

5 respect to the Expendables 2. 

6 
26. The WGA has been informed of Callaham/Jittery Dog's fraudulen 

7 

8 
conduct with respect to the 2009 screen credit writing arbitration; however, I d 

9 not believe that the WGA has initiated an investigation or disciplined Callaham. 

10 

II 

12 

l3 

14 

I declare under penalty of perjury under the laws of the State of Californi 

that the foregoing is true and correct and was executed on this ~ ( day of January 

_, 2014, at Los Angeles, California. 
15 

16 

17 
Trevor Short 

18 

19 

20 

21 
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25 

26 

27 

28 
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DECLARATION OF CHARLES M. COATE 

 I, Charles M. Coate, hereby declare as follows:  

I am an attorney duly licensed to practice in the Courts of the State of 

California, the United States Supreme Court, the United States Court of Appeal for 

the Ninth Circuit, and the United States Central District of California. I am a 

member of Costa Abrams & Coate LLP, counsel of record for Petitioner Double 

Life Productions, Inc. (“Petitioner”). I have personal knowledge of the facts set 

forth herein, except as to those stated on information and belief and, as to those, I 

am informed and believe them to be true. If called as a witness, I could and would 

competently testify to the matters stated herein. I submit this declaration in support 

of Petitioner’s request for a temporary restraining order and order to show cause re: 

preliminary injunction to stay or continue a pending WGA arbitration scheduled to 

take place before Paul Crost on January 31, 2013 (the “Pending WGA 

Arbitration”). 

 1. I am informed and believe that in 2013, Petitioner discovered Mr. 

David E. Callaham (“Callaham’s) emails referenced in the verified petition in this 

action, and that Petitioner promptly notified the Writers Guild of America, West, 

Inc. (“WGA”) shortly thereafter. I am further informed and believe that the WGA 

and Petitioner then engaged in substantive settlement discussions for several 

months. When the parties could not come to a resolution, my office was retained 
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and Petitioner then filed the underlying verified petition in the Los Angeles County 

Superior Court on December 24, 2013.  

2. After this verified petition was filed, I requested that counsel for the 

WGA (Katherine Christovich, Esq.) voluntarily stipulate to a stay of the Pending 

WGA Arbitration. Attached hereto as Exhibit “G” is a true and correct printout of 

an email I sent to Ms. Christovich, along with a draft letter to the assigned 

arbitrator (Paul Crost, Esq.)  

3. However, on Friday January 3, 2014, the WGA refused to stipulate to 

continue the pending January 31, 2014, arbitration. Attached hereto as Exhibit 

“H” is a true and correct copy of this letter I received from the WGA (from Ms. 

Christovich). 

4. After receiving written confirmation from the WGA that it will not 

stipulate to continue the arbitration, I sent a “letter brief” on Monday January 6, 

2014,  to the assigned arbitrator (Paul Crost, Esq.). Attached hereto as Exhibit “I” 

is a true and correct copy of this letter (along with attachments) that was sent to 

Mr. Crost. 

5. During this period of time, the Los Angeles County Superior Court 

scheduled certain hearing dates in this verified petition. Attached hereto as Exhibit 

“J” is a true and correct copy of a “Notice of Trial Setting Conference” reflecting a 
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hearing scheduled for March 27, 2014, before the Honorable James Chalfant in 

Department 85. 

6. Furthermore, a hearing on the merits with respect to Petitioner’s 

requested writ of prohibition and/or writ of review or certiorari was scheduled to 

be heard on May 6, 2014, before the Honorable James Chalfant in Department 85. 

Attached hereto as Exhibit “K” is a true and correct copy of that notice. 

7. On January 8, 2014, a hearing regarding Petitioner’s request to stay or 

continue the Pending WGA Arbitration was held before Paul Crost.  During the 

hearing, counsel for the WGA (Katherine Christovich, Esq.) indicated that the 

“writing was on the wall” and that the WGA will prevail against the Petitioner 

because of the results of the 2009 screen credit arbitration regarding The 

Expendables. In turn, Mr. Crost indicated that any award that he would issue will 

likely be confirmed into a judgment because an arbitrator’s award generally cannot 

be vacated (even if an arbitrator makes a mistake as to the facts or the law).  Mr. 

Crost also indicated that he would not continue the January 31, 2014, WGA 

arbitration and would only continue the hearing if a Court issued an Order 

compelling him to do so.  I also requested that Mr. Crost grant Petitioner a brief 

continuance to seek injunctive relief to do so; however, Mr. Crost denied this 

request as well. Thus, based on these comments, I am informed and believe that 

Mr. Crost will likely rule against Petitioner and the WGA will then likely try to 
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confirm that award into a judgment against Petitioner. Attached hereto as Exhibit 

“L” is a true and correct copy of Mr. Crost’s order denying Petitioner’s request to 

stay and/or continue the Pending WGA Arbitration, which remains scheduled for 

January 31, 2014. Mr. Crost signed this order (prepared by the WGA) 

approximately ten (10) minutes after receiving it from WGA’s counsel by email, 

without giving Petitioner’s counsel time to review or file objections thereto. 

8. Mr. Crost indicated that he would be on vacation from January 10 – 

25, 2014, and would not respond to issues pertaining to this case until January 26, 

2014.  Attached hereto as Exhibit “M” is a true and correct printout of an email 

that I received from Mr. Crost confirming this.  

9. I am informed and believe that Paul Crost was selected by the WGA 

to be the arbitrator in the Pending WGA Arbitration. I am further informed and 

believe that the WGA as a matter of course typically does not pick arbitrators that 

it believes may rule against it.   

 

I declare under penalty of perjury under the laws of the United States of 

America that the foregoing is true and correct and was executed on this 21ST day of 

January, 2014, at Santa Monica, California.   

     /s/ Charles M. Coate        
     ________________________________ 
     CHARLES M. COATE 
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